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SCHERMER, United States Bankruptcy Judge:

The Debtor, John Wayne Barcal, (“Debtor”) appeal s the bankruptcy
court? order dismissing his Chapter 13 bankruptcy case on the basis that
the Debtor’s unsecured, disputed tax liabilities exceeded the statutory

limt for eligibility under 8 109(e) of the

! John C. Minahan, Jr., Judge, United States Bankruptcy Court for the District of
Nebraska.



Bankr upt cy Code. ? For the reasons outlined below, we affirmthe
deci sion of the bankruptcy court holding that the court should include
di sputed clainms in considering a debtor’s eligibility for Chapter 13
relief, and we further affirmthe bankruptcy court’s deternination that
a debtor is not entitled to a full judicial deternination of the anpunt
and validity of disputed clains where the debtor’'s schedul es and proofs
of claimon file reveal that debts exceed the eligibility linmts of
§ 109(e).
. FACTUAL BACKGROUND

Debtor filed a petition for relief under Chapter 13 of the United
St at es Bankruptcy Code on January 21, 1997. At that tine, the Debtor
also filed his Schedules, Statenment of Affairs and his Chapter 13 Pl an
The Debtor’'s only schedul ed clains were unsecured non-priority clains
owed to the United States Internal Revenue Service (the “Service”), and
to the State of California. |In Schedule F, “Creditors Hol di ng Unsecured
Non-priority Clains,” the Debtor listed the Service as hol ding an
unsecured claimin the anount of $406, 720.20 for tax years 1989, and
1990 through 1992. The Debtor al so scheduled two taxing authorities of
the State of California as holding unsecured clains in the anount of
$23,872.22 and $12, 446. 30. The Debtor’s total schedul ed, unsecured
clainms at filing were $443,038. 72, of which a nmaxi num of $27, 203. 19

coul d have been secured, based upon the Debtor’s val uation of assets.

2 The Bankruptcy Code is 11 U.S.C. 88 101-1330. All future references are to
Title 11 unless otherwise indicated.



The Debtor placed an “X’ in the colunmm on his bankruptcy schedul es
to declare that he disputed these tax liabilities, but he did not check

the other colums to indicate



that he considered the obligations unliquidated or contingent. The
Chapter 13 trustee, Kathleen A Laughlin (the “Trustee”), filed a Mtion
to Dismiss the Chapter 13 case based upon the Debtor’s ineligibility to
file a Chapter 13 petition under 8 109(e) because his non-contingent,
| i qui dated, unsecured debts exceeded the statutory limt of $250, 000.
The Service joined in the Trustee's Mtion

In its anended proof of claim the Service asserted that it held
unsecured non-priority clains against the Debtor in the anount of
$498,992.51; a secured claimin the amount of $2,203.19; and an
unsecured priority claimin the amount of $952.76. The Debtor objected
to the Service's proof of claimand responded to the Motion to Disnmiss
by asserting that the Court should not count the Service's claimfor
eligibility purposes because the claimwas both disputed and fraudul ent.
The Debtor nmmintained that the claimwas fraudul ent because it
represented tax liabilities which, in part, the Service abated as a
result of prior civil litigation. Further, he objected that the Service
rel eased sone of the tax liabilities when the Service rel eased certain
prior tax |iens. O her taxes, he asserted, were inproper because the
Service sent its notices of assessnent and deficiency to incorrect
addresses. Finally, he contended that the Service overstated sone
liabilities because the Service inproperly disallowed various
deducti ons. At the hearing on the Mdtion to Dismss, the
Service introduced certified Certificates of Assessnents and Paynents
(“Certificates of Assessnent”) which refl ected an unpaid bal ance of tax
assessnents in excess of $250,000 for the tax years 1987,1989, 1990 and
1991. In addition to these assessnents, the Service's proof of claim

whi ch the court received in evidence, reflected total interest of



$170,508. 21 and penalties of $110,112.49 on the unsecured clains. In

opposition, the Debtor introduced



various tax records along with his own declaration or affidavit in which
the Debtor enunerated his objections summari zed above.

By order dated May 22, 1997, the bankruptcy court dismissed the
Debtor’s Chapter 13 case, holding that the Debtor’s non-contingent,
| i qui dat ed, unsecured debts exceeded $250, 000 and concl uding that the
Debtor was therefore not entitled to relief under Chapter 13. The
Debt or now appeal s.

1. 1SSUES ON APPEAL

The Debtor asserts three issues on appeal. First, the Debtor
chal | enges the bankruptcy court’s legal conclusion that the court should
count disputed tax clains in determ ning a debtor’s maxi num debt for
Chapter 13 eligibility. Second, the Debtor asserts that the court
erred inits deternination that the liabilities were non-contingent and
liquidated. And, third, the Debtor protests that the court failed to
consider fully the anbunt and validity of the tax clains, or the nerits
of the Debtor’s objection thereto as part of its analysis of the
Debtor’s Chapter 13 eligibility.

[11. STANDARD OF REVI EW

Whet her the anpbunt of a disputed debt should be included in an
eligibility determ nation under Chapter 13 requires exam nation of the
rul es governing statutory construction and is, therefore, a question of

| aw. Ni choles v. Johnny Appl eseed of Washington (ln re Ni choles) 184

B.R 82, 86 (9" Cr. B.AP. 1995 . Simlarly, whether a debt is
| iquidated or unliquidated, contingent or non-contingent is a question

of law. W review questions of law de novo. First Nat'l Bank of O athe

Kansas v. Pontow, 111 F.3d 604, 609 (8" Cir. 1997); Estate of Sholdan v.

Dietz (ln re Sholdan), 108 F.3d 886, 888 (8" Cir.1997). Finally, the

Debtor’s third chal |l enge asks whet her the bankruptcy court
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has the obligation to fully deternine the anpbunt of disputed clains when
determ ning Chapter 13 eligibility. This question, too, requires
statutory construction and is a question of |aw subject to de novo

revi ew.

V. ANALYSIS
Chapter 13 Statutory Background
Section 109(e) of the Bankruptcy Code sets forth the eligibility
requi renments for Chapter 13 relief. That section states in rel evant
part:
(e) Only an individual with regular inconme that owes, on the

date of the filing of the petition, non-contingent,
| i qui dated, unsecured debts of |ess than $250, 000 and non-

contingent, liquidated, secured debts of |ess than $750, 000,
or an individual with regular incone and such individual's
spouse, . . . nay be a debtor under chapter 13 of this title.

11 U.S.C. 8 109(e). The Bankruptcy Code defines a “debt” as “liability
on aclaim” 8§ 101(12). A “clainf neans a “right to paynent, whether or
not such right is reduced to judgnent, |iquidated, unliquidated, fixed,
conti ngent, matured, unnmatured, disputed, undisputed, |egal, equitable,
secured or unsecured.” § 101(5)(A). Although the definition of a
“claint explicitly includes debts that are contingent and unli qui dated,
8 109(e) excludes unliquidated and contingent debts from Chapter 13
eligibility conputation. Ni choles, 184 B.R at 88. Section 109(e)
does not, however, exclude from such cal cul ati on debts which a debtor
nerely disputes.

The Bankruptcy Code, does not provide definitions for the terns

“contingent,” “liquidated” or “disputed.” Wile courts have assigned

di fferent neanings to these terns, their definitions often overlap



t hereby enabling a disputed claimto be both unliquidated and

contingent. See In re Lanbert, 43 B.R 913, 920 (Bankr. D. Utah 1984).




Indeed, it is the Debtor’'s assertion that the Service's clains are both
unl i qui dated and conti ngent because of the nature of the Debtor’'s
di sput e.
As an initial matter, consistent with the ngjority of courts, we
hol d that disputed, non-contingent and |iquidated debts nust count

toward the debt linmtations for Chapter 13 eligibility. United States

v. Verdunn, 89 F.3d 779, 801 n. 9 (B.AP. 9" Cir. 1996). Accord Inre

Sylvester, 19 B.R 671 (B.A P. 9" Gr. 1982); Vaughn v. Central Bank of

the South (ILn re Vaughn) 36 B.R 935 (N.D. Ala. 1984); Albano v. Craig

Corp. (ILn re Albano) 55 B.R 363 (N.D. Ill. 1985); In re Madison, 168

B.R 986 (D. Hawaii 1994); In re Jordan, 166 B.R 201 (Bankr. D. Me.

1994); In re Ekeke, 198 B.R 315 (Bankr. E.D. Md. 1996). |In other

words, a court should not exclude fromthe conputation of debts for
Chapter 13 eligibility an obligation that the debtor nerely disputes.

The Court in Vaughn explained the rational e behind such policy, and
we adopt that explanation here.

Congress sets the lints as to who qualifies to file for
bankruptcy under Chapter 13. This Court cannot find in any

| egi slative history where Congress contenplated all ow ng

di sputed clainms to be excluded fromthe cal cul ation of the
maxi nrum al | owabl e debt. This Court can only specul ate that
any such statutory |anguage woul d cause a flood of “disputes”
over liabilities which, if allowed to translate a claiminto
an unliquidated claimcould utterly thwart the judicial
process in bankruptcy proceedings. It is easy to envision
debtors regularly using such a “di spute” technique as a
stalling device. |If such a device were given judicial
recognition it would create havoc. The unscrupul ous woul d
file a Chapter 13 petition and then “di spute” the unsecured
debts, allow the litigation to conti nue under Chapter 13, and
then after nonths of costly delay the bankruptcy court would
find that all had been in vain because the “di sputes” were
only imagi ned and that the bankruptcy court | acked
jurisdiction to adjudicate the clains.”?

# While we agree with the rationale stated by the bankruptcy court in Vaughn, we
note that the Eighth Circuit has stated that the question of eligibility under Chapter 13 is
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Thus, unless the debts to the Service are contingent or unliquidated,
al t hough the Debtor disputes those debts, they nust be counted for
Chapter 13 eligibility purposes and, when counted, they render the

Debt or ineligible.

Are the Debts Contingent?

While the terns contingent and liquidated are not statutorily
defined, case | aw has devel oped an established definition of each term
Wth respect to “contingent,” “[1]t is generally settled that ‘'if al
events giving rise to liability occurred prior to the filing of the

bankruptcy petition,’” the claimis not contingent.” In re Keenan, 201

B.R 263, 264-65 (Bankr. S.D. Calif. 1996), quoting In re N choles, 184

B.R 82, 88 (B.AP. 9" Cr. 1995). Accord In re Loya, 123 B.R 338

340 (B.A.P. 9" Cir. 1991); In re Albano, 55 B.R 363, 366 (N.D. I11I.

1985). In Al bano, the court provided the follow ng conceptua

di stinction between contingent and di sputed debts, observing that the
determ nant factor is whether the chall enge involves conditions
subsequent or conditions precedent.

1. Contingent debts (in the sense of dependency on a
future event) involve no liability unless the condition
precedent occurs (e.g., in the case of a guarantee-default by
a principle).

2. Disputed debts involve presunptive liability unless
cut off by a condition subsequent (e.g. entry of a judgnment
for the debtor).

Id. at 366.

not a question of jurisdiction. Rudd v. Laughlin, 866 F.2d 1040, 1042 (8" Cir. 1989)
(holding a bankruptcy court did not lack jurisdiction to convert a Chapter 13 proceeding
to Chapter 7 where debts exceed Chapter 13 eligibility limits).

10



Contingent liabilities therefore are a class of liabilities in which the
obligation to pay does not arise until the occurrence of a “triggering

event or occurrence . . . reasonably

11



contenpl ated by the debtor and creditor at the tine the event giving

rise to the claimoccurred.” |d. guoting Inre All Media Properties, 5

B.R 126, 133 (Bankr. S.D. Tex. 1980) aff’'d per curiam 646 F.2d 193 (5'"

Cir. 1981).

In this matter, the Debtor’s liabilities to the Service do not
await a “triggering event” or sone condition precedent for the debts to
exist. Rather, the obligations presently exist with liability having
been deternined at the tine of assessnent. Wile the Debtor disputes
the anount of his tax liability, the Service's Certificates of
Assessnent established the amount owed. Those certificates |isted not
only the dates and anounts of assessnent by the Service for each of the
tax years in issue, but also contained the dates on which the Debtor
made paynents, or on which credits were applied to the various
assessnents. Additionally, the Debtor’s Schedul es admtted the
exi stence of these tax liabilities. On such facts, the court correctly

determi ned that the Service's clains were non-contingent liabilities.

Are the Debts Liquidated?
Bankruptcy courts have consistently held that a debt which is
“readily calculable,” or “readily deterninable” is a |iquidated debt,

regardl ess of whether the debtor disputes the obligation. I n re Keenan

201 B.R 263, 266 (Bankr. S.D. Calif. 1996). See In re N choles, 184

B.R 82, 91 (B.AP. 9" Cr. 1995); In re Loya, 123 B.R at 340-41

(B.AP. 9" Cr. 1991); In re Wenberg, 94 B.R 631, 634 (B.AP. 9" Cr.

1988). The question of whether the claimis liquidated then turns on

whet her the Debtor’s disputed debts were “readily cal cul able.”

12



In an attenpt to define what is neant by “readily cal cul able” or
“readily determ nable,” sone courts have focused on the extent of the

evi dentiary hearing

13



required to resolve the dispute. For exanple, In re Wnberg, the Ninth

Circuit Bankruptcy Appell ate Panel explained that “[t]he definition of
‘ready determination’ turns on the distinction between a sinple hearing
to decide the anbunt of a certain debt, and an extensive and cont est ed
evidentiary hearing in which substantial evidence may be necessary to
establish anmounts or liability.” 1d. at 634. Sinmlarly, in N choles,
the court attenpted a clarification by stating that “. . . if the
di spute itself makes the claimdifficult to ascertain or prevents the
ready determination of the anount due, the debt is unliquidated and
excluded fromthe § 109(e) conputation.” 1d. at 91 (enphasis added).
Based upon such definitions, the Debtor in the instant matter contends
that his tax liabilities are not “readily calcul able” (and therefore are
not |iquidated) because the tax liabilities have been, and are still,
t he subject of extensive and protracted litigation disputing the anpunt
of the tax assessnents.*

We hold that the key factor in distinguishing |iquidated from

unliquidated clains is not the extent of the dispute nor the anpunt of
evi dence required to establish the claim but whether the process for
determining the claimis fixed, certain, or otherwi se determ ned by a
speci fi ¢ standard. This definition is in accord with the early

di stinction between contract and tort clains addressed in In re

vester, .R . A P. r. . ere, the court
I 19 B.R 671 (B.A P. 9" G 1982 Th h

* The Debtor challenged the disallowance of certain deductions concerning his
1987 and 1988 returns in Barcal v. United States, Civil No. CIV-S-93-1267(E.D. Calif.).
He thereafter filed a second action, Barcal v. Unites States, Civil No. CIV-S-94-1462(E.
D. Calif.) to challenge, among other matters, the ineffectiveness of the Service’s notice
of deficiency for subsequent years.

14



contrasted the unliquidated nature of tort clains with the |iquidated

nature of contract clains and held that a disputed contract liability

15



was | i qui dated even though adjudication of the debt required subm ssion
of evidence at trial. While tort clains were not fixed as to liability
or anount until a juridical award, the court stated that contract clains

were subject to ready determination and precision in
conputation of the anbunt due . . . . [and] the anpbunt due [was] capabl e
of ascertai nnent by reference to an agreenent or by sinple conputation.”
Id. at 673.

Under such test, the instant Debtor’'s tax liabilities were i ndeed
readily determinable and |iquidated because at the tine of filing, the
liabilities had already been fixed or established by the Service's
Certificates of Assessnent. The assessnent of a tax liability is
essentially a bookkeepi ng functi on whereby a representative of the

Servi ce establishes an account against the taxpayer on the Service’'s tax

rolls. Henpel v. United States, 14 F.3d 572, 572 n. 1 (11th G r. 1994)

citing Laing v. United States, 423 U S. 161, 170 n. 13, 96 S. C. 473,

479 n. 13, (1976). The “assessnent” sets in notion the collection
powers of the Service, and once the Service nakes an assessment, the
taxpayer’'s only recourse is to pay the tax and bring a suit for refund.
Henpel, 14 F.3d at 573 n. 1 and n. 2. Prior to naking an assessnent,
however, the Service is required to send the taxpayer a statutorily
required notice of deficiency, or “90-day letter.” 1d. at 573.

Wil e the Debtor disputes receipt of the Service’'s deficiency
notices, the Service's Certificates of Assessnent state the date on
whi ch the Service issued such notices for each year at issue as a
prelimnary step in its assessment process. A notice of deficiency is a
statutorily authorized docunent that the Service nust send whenever its

agents deternmi ne that the taxpayer owes a deficiency. Benzvi v.

16



Conmi ssioner of Internal Revenue, 787 F.2d 1541, 1542 (11th Cr. 1986).

The I nternal Revenue Code

17



defines a “deficiency” as the difference between the taxpayer’'s
liability and the liability shown on the taxpayer’'s return. |d. Thus,
to send a notice of deficiency, an agent of the Service nust first have
exam ned the taxpayer’'s return and determ ned (or cal cul ated) the anount
of the deficiency. Id. (citations omtted). The notice of deficiency
then states that a definite sumof noney is owed by the taxpayer to the
Service, and that the stated anpbunt is payable unless the taxpayer can

prove ot herw se. In re Lamar, 111 B.R 327, 329 (D. Nevada 1990).

For each tax year involved in the instant case, the Certificates of
Assessnment state the date the Debtor filed his tax return, the date
thereafter that the Service issued its deficiency notices, and the
determ ned anount of the deficiency which the Service then assessed.

Whet her or not the Debtor agrees that he properly received notices of
deficiency for each year does not alter the fact that the taxes were
determ ned or liquidated through the Service' s process of assessnent.
Accordingly, the Debtor’s tax liabilities, having been determ ned, are
| i qui dated debts which were properly included in «calculating the

Debtor’'s Chapter 13 eligibility at the time of filing. See also In re

Madi son, 168 B.R 986 (D. Hawaii 1994) (rejecting simlar argunents
concerning eligibility for Chapter 13 where tax liabilities were

di sput ed).

Is the Debtor Entitled to have the Bankruptcy Court Resolve the Tax
CaimD spute and Fully Determne his Tax Liability?

The Debtor lastly contends that the court erred in failing to
conduct a full evidentiary hearing to deternine the anpbunt of his tax
liabilities and in failing to fully consider the nerits of his

objections to the Service's proof of claim W hold that the
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court appropriately refused to resolve the tax dispute or determine the
nerits of the tax claim and we further conclude that the court’s
canvassing of the evidence at hearing on the Mdtion to Dismss
constituted an appropriate review of the clains for § 109(e) eligibility
pur poses. The purpose of Chapter 13 debt linmtations is “to limt the
availability of a Chapter 13 adjustnent of debts to individual wage
earners and ‘snmall sole proprietor[s], for whoma chapter 11

reorgani zation is too cunbersonme a procedure. In re Al bano, 55 B.R

363, 365 (N.D. Il 1985), guoting H R Rep. No. 595, 95'" Cong., 1%t Sess.

319-20, reprinted in 1978 U. S. Code Cong. & Ad. News 5963, 6276-77.

Such limted eligibility is intended to i npl enent the expeditious
adm ni stration of Chapter 13 reorganizations. To require the bankruptcy
court to decide the nerits of disputed clains before determnining
eligibility inposes an inpractical burden and delay upon the Chapter 13

court. In re Madison, 168 B.R 986, 989 (D. Hawaii 1994).

Alternatively, it has been said that requiring the bankruptcy court to
pass on the nerits of all clainms before the proceedi ng could even get
under way, would generate a circular and self-defeating barrier to the

pronpt admi nistration of Chapter 13 proceedings. 1n re Al bano, 55 B.R

at 368. See Conprehensive Accounting Corp. v. Pearson, 773 F.2d at 751

756 (6" Cir. 1985). Thus, the bankruptcy court was not obligated to
fully deternmine the anbunt of the tax clains, and in fact, to do so
woul d have been contrary to Chapter 13 policy of expedi ency.

Rat her than making final determinations on disputed liabilities, it
is appropriate for a court considering eligibility torely primarily
upon a debtor’'s schedul es and proofs of claim checking only to see if

t hese docunents were filed in good faith. Conprehensive Accounting
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Corp., 773 F.2d at 756. |n so doing, however, the court should neither

pl ace
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total reliance upon a debtor’s characterization of a debt nor rely
unquestionably on a creditor’s proof of claim for to do so would pl ace
eligibility in control of either the debtor or the creditor. 1Ilnre
Madi son, 168 B.R at 989. At a hearing on eligibility, the court
shoul d thus, canvass and review the debtor’s schedul es and proofs of
claim as well as

ot her evidence offered by a debtor or the creditor to decide only

whet her the good faith, facial anmount of the debtor’s |iquidated and
non-conti ngent debts exceed statutory linmts.

In light of this standard, the bankruptcy court correctly revi ewed
the proof of claimand the evidence offered by the Service as well as
the Debtor’'s Schedul es and decl aration tendered at hearing on the Mtion
to Dismiss. Such evidence showed that the Service nade its deficiency
deterni nati on and assessed taxes due the United States in an anount
whi ch exceeded Chapter 13 eligibility linmtations. Wile the court
correctly refrained fromnaking a final deternination of the anpunt of
the Debtor’'s tax liabilities, the court did not clearly err in
determ ning that the Debtor’'s unsecured clai ns exceeded the statutory
limts for eligibility at the tinme of filing. A subsequent resol ution
of the tax dispute before an appropriate tribunal may result in a
deternmination that the Debtor’s tax liability is less than $250, 000;
however, for the purposes of Chapter 13 eligibility at the tinme of
filing, such a final resolution is inmaterial where the Debtor’'s

schedul es and proofs of claimon file reveal that the debts exceed the

limts of &8 109(e). Conprehensive Accounting, at 758.
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The foregoing conclusion is further supported by the fact that §
109(e) does not require a hearing to determne eligibility® and by the
fact that Chapter 13 nust npve very quickly with the debtor filing a

plan within 15 days of the petition. Conprehensive Accounting, at 756.

Further, to afford a debtor a full determ nation on the nerits
concerning his disputed tax liabilities would pernit, and indeed

encour age, inproper forumshopping. Cearly, this Debtor was already
litigating the subject tax liabilities in two proceedings in district
court at the tinme he filed his Chapter 13 petition, and given that the
only debts to be treated in this Chapter 13 proceeding were tax
obligations owed to the United States and the State of California,
litigating on the nerits before the bankruptcy court woul d condone such
forum shoppi ng and del ay pronpt and appropriate adm nistration of the

Chapter 13 proceedi ng.

V. Concl usi on

For the foregoing reasons, the decision of the bankruptcy court is

af firned.

A true copy.
Attest:

CLERK, U.S. BANKRUPTCY APPELLATE PANEL,
ElGHTH CIRCU T

> The issue is properly raised as an objection to confirmation of the debtor’s
plan or preferably, as it was here, by a motion to dismiss.
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